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STATEMENT OF THE CASE 
Nature of the Case 
In his Appellant's Brief, Mr. Neff argued that the Idaho Supreme Court denied 
him due process and equal protection when it denied his requests for transcripts of 
hearings in this matter. Additionally, Mr. Neff argued that the district court abuse its 
discretion when it failed to reduce his sentence sua sponte upon revoking probation and 
when it later denied his Idaho Criminal Rule 35 (hereinafter, Rule 35) motion requesting 
leniency. This brief is necessary to address State v. Brunet, 2013 Opinion No.108 
(November 13, 2013) (petition for rehearing pending), which was recently issued by the 
Idaho Supreme Court and directly relates to Mr. Neff's due process and equal protection 
argument. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Neff's Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
1 
ISSUES 
1. Did the Idaho Supreme Court deny Mr. Neff due process and equal protection 
when it denied his Motion to Augment with transcripts necessary for review of the 
issues on appeal? 
2. Did the district court abuse its discretion when it failed to reduce Mr. Neff's 
sentence sua sponte upon revoking probation?1 
3. Did the district court abuse its discretion when it denied Mr. Neff's Rule 35 motion 
requesting leniency? 
1 Issues II and Ill will not be addressed in this brief. 
2 
ARGUMENT 
The Idaho Supreme Court Denied Mr. Neff Due Process And Equal Protection When It 
Denied His Motion To Augment With Transcripts Necessary For Review Of The Issues 
On Appeal 
In its Respondent's Brief, the State cited to State v. Brunet, 2013 Opinion No.108 
(November 13, 2013) (petition for rehearing pending), which addressed the scope of 
review of an appeal filed from an order revoking probation, wherein the appellant 
argued that his sentence was excessively harsh. (Respondent's Brief, pp.7-11.) The 
State argued, based on Brunet, that the transcripts of the dispositional hearing held on 
February 28, 2011, and the rider review hearing held on October 17, 2011, requested 
by Mr. Neff were not relevant to the issues on appeal. (Respondent's Brief, pp.7-11.) 
While the Brunet Opinion attempts to resolve this ongoing issue, it did not clarify 
the applicable standard of review addressed in the Appellant's Brief (Appellant's Brief, 
pp.5-17) and still leaves criminal appellants guessing as to what constitutes an 
adequate record for appeal. In Brunet, the Idaho Supreme Court determined that the 
defendant had not demonstrated a colorable need for the requested transcripts, and so, 
held there was no violation of the defendant's rights by denying him copies of the 
transcripts. Brunet, 2013 Opinion No.108, pp.4-6. However, the Court did not change 
any of the pre-existing standards governing what transcripts are necessary for appellate 
review. See generally id. In fact, it reaffirmed the standard discussed in State v. Pierce, 
150 Idaho 1, 5 (2010) - that where the length of the sentence is at issue, the appellate 
court will conduct an independent review of the entire record available to the district 
court. Id. at 5. At best, the Brunet Opinion provides no guidance for determining 
whether requested transcripts are necessary to address the merits of sentencing related 
3 
issues. At worst, Brunet contravenes United States Supreme Court authority and the 
Fourteenth Amendment. 
The Idaho Court of Appeals recently issued an opinion in State v. Morgan, 153 
Idaho 618 (Ct. App. 2012), which attempted to address the scope of review of an appeal 
filed from an order revoking probation, and to clarify the circumstances under which 
transcripts of prior proceedings will be necessary to address the merits of appellate 
claims. Morgan provided no more guidance than Brunet because it also holds that all 
the information known to the district court is relevant, but failed to provide any 
explanation of the circumstances under which transcripts of the prior proceedings might 
be necessary to address sentencing issues on appeal. 
In this case, the requested transcripts are necessary to address the issues on 
appeal because the applicable standard of review of an appellate sentencing claim 
requires the appellate court to conduct an independent review of all of the proceedings 
before the district court. Under this standard of review, the focus is not entirely on the 
district court's express sentencing rationale2; to the contrary, the question on appeal is 
whether the record itself supports the district court's ultimate sentencing decision. This 
issue will continue to be raised until an Idaho appellate court clarifies what is necessary 
for an adequate record for review when a defendant appeals after multiple periods of 
probation and raises a sentencing issue on appeal. 
2 Both the United States Supreme Court and the Idaho Supreme Court have 
consistently held that due process requires trial courts to expressly articulate, on the 
record, their rationale for revoking probation in order to facilitate an effective merits 
based review of those decisions. See Morrissey v. Brewer, 408 U.S. 471 (1972); see 
also State v. Chapman, 111 Idaho 152 (1986), supra. 
4 
CONCLUSION 
Mr. Neff respectfully requests access to the requested transcripts and the 
opportunity to provide any necessary supplemental briefing raising issues or arguments 
which arise as a result of that review. In the event this request is denied, Mr. Neff 
requests that the indeterminate portion of his sentence be reduced. 
DATED this 28th day of January, 2014. 
SHAWN F. WILKERSON 
Deputy State Appellate Public Defender 
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